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Court of Appeals of the District of Columbia. 


No. 3809. 

H. L. Rust, Appellant, 

VS. 

John W. Heavey. 


1 Before the Rent Commission of the District of Columbia. 

No. 1617. 

H. L. Rust, Complainant, 
vs. 

John W. Heavey, Defendant. 

Amended Complaint. 

Filed Oct. 3, 1921. 

The amended complaint of H. L. Rust respectfully shows that at 
the original hearing of this cause on September 23, 1920, the com¬ 
plainant did not submit to the Commission any data as to the reason¬ 
able rental value of the apartment occupied by the defendant, for 
the reason that at the date of said hearing the complainant had been 
in charge of the apartment for less than a year, and did not and 
could not know the annual expense of operation thereof. 

Since the filing of the Commission’s Determination, and in con¬ 
sequence of the complainant's compliance therewith, it has been 
demonstrated that the rate of rent fixed by the Commission for the 
defendant’s apartment is unfair, unreasonable and confiscatory, in 
that said rent would produce no net income to the owner, if all 
apartments in the building were rented at the rate fixed, but would 
actually result in an annual loss to the owner of approximatelv 
$3,226.00. 

The premises considered the complainant prays that the deter¬ 
mination of the Commission filed herein on the 24th day of Sep¬ 
tember, 1920 be modified so as to allow the owner of said property 
a fair and reasonable net return on his investment. 

H. L. RUST, 

By J. T. SHERIER, 

A tty. Complainant. 


1—3809a 



2 


H. L. RUST VS. JOHN W. HEAVEY. 


2 Filed Oct. 28, 1921. 

Before the Rent Commission of the District of Columbia. 

No. 1617. 

John W. Heavey, Complainant, 

vs. 

H. L. Rust, Defendant. 

The above-entitled case coming on to be heard upon the amended 
complaint of H. L. Rust, filed herein on the third day of October, 
1921 and having been submitted to the Commission by the respect¬ 
ive parties, the proceedings and the evidence were read and duly 
considered; and it not appearing from the evidence that the sum of 
one hundred and fifty-eight dollars ($158.00) per month hereto¬ 
fore fixed and determined by the Commission to be a fair and 
reasonable rent for Apartment No. 24, in the apartment house 
known and designated as The Altamont, No 1901 W yoming Ave¬ 
nue Northwest, in the City of Washington, District of Columbia, is 
unfair unreasonable and confiscatory, as alleged in and by the said 
amended complaint—it is, by the Commission, this twenty-fifth day 

of October, A. D. 1921, ordered . 

That the said amended complaint be, and the same hereby is, 

dismissed. 

By the Commission: 

[Seal of the Rent Commission of the District ot Columbia.] 

A LEFTWICH SINCLAIR, 
CLARA SEARS TAYLOR, 
WM. F. GUDE, 

Co m/m ission e rs . 


6 Before the Rent Commission of the District of Columbia. 

No. 1617. 

John W. Heavey, Complainant, 

T kT • 

H. L. Rust, Defendant. 

Notice of Appeal. 

Filed Oct. 31, 1921. 

Comes now the defendant in the above entitled cause, by his 
attorneys, and notes an appeal to the Court ot Appeals ot the 



H. L. RUST VS. JOHN W. HEAVEY. 3 

District of Columbia, from the determination rendered herein on the 
28th day of October, 1921. 

LECKIE, COX & SIIERIER, 

Attorneys for Defendant. 

Undertaking on appeal filed and approved October 31, 1921. 

4 Before the Rent Commission of the District of Columbia. 

No. 1617. 

John W. Heavey, Complainant, 

vs. 

H. L. Rust, Defendant. 

Bill of Exceptions. 

Be it remembered that the above-entitled cause came on for trial 
before the Rent Commission of the District of Columbia on the 3rd 
day of October, 1921, upon the amended complaint of H. L. Rust. 

Thereupon, the petitioner, H. L. Rust, to sustain the issues on his 
part joined, offered as a witness Arthur B. Heaton, who being duly 
sworn, testified in substance that he is an architect by profession and 
prepared the plans and supervised the construction of the Altamont 
Apartment, being the premises involved in this proceeding; that 
said building contained 884,189 cubic feet, and that to reproduce 
the same as of the date of the hearing would cost 68.6 cents per 
cubic foot, or a total of $606,561.00. 

Thereupon, to further maintain the issues upon his part joined, 
the petitioner, H. L. Rust, called as a witness, George C. Bowie, 
who being first duly sworn, testified in substance that he has been 
engaged in the real-estate business for 18 years; that he is familiar 
with the value of real-estate in the District of Columbia in the 
vicinity of the property here involved; that he has examined and 
is familiar with the Altamont Apartment House; that the land upon 
which this apartment is located contains approximately 25,000 
square feet and that in his judgment said land is worth $4.00 per 
square foot or $100,000.00; and further, that in his opinion, the fair 
market value of the land and improvements is $500,000.00. 

Thereupon, to further maintain the issues on his part joined, the 
petitioner offered in evidence a transcript of his books showing the 
gross receipts from the Altamont Apartment for the year 

5 1920, together with expenditures for the same period, as 
follows: 
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H. L. RUST VS. JOHN W. HEAVEY. 


By rent Collected.. 

* Telephone and Miscellaneous items. 

To Insurance Elevator liability 3 years.... 
Fire insurance—$320,000 for 3 years 

$896.00, for one year $298.66. 

Taxes, $1.50 rate. 

Water Rent. 

Carpentry . 

Cleaning Supplies. 

Coal . 

Electric Current . 

Electric Repairs. 

Elevator Repairs. 

Gas. 

Lamps . 

Laundry . 

Miscellaneous Expenses . 

Painting. 

Papering . 

Plastering . 

Plumbing. 

Refuse . 

Repairs Miscellaneous. 

Salaries. 

Supplies Miscellaneous. 

Telephone .. 

2% depreciation on value of improve¬ 
ments $400,000 .. 

Commission—3% on collection rents. . . 
Net income . 


$103.95 

298.66 
3,374.97 
409.88 
72.15 
166.76 
4,023.34 

2.791.31 
420.10 
281.78 
304.16 

114.62 
137.45 

290.63 

528.82 
185.00 

13.50 

261.82 
240.00 
493.37 

7.760.31 
400.00 
928.25 

8,000.00 

1,599.61 

20,248.57 


$52,693.00 

756.70 


$53,449.70 $53,449.70 


Assessments. 

$49,986 
175,000 


$224,986 

Thereupon, to further maintain the issues on his part through 
John F. M. Bowie, witness called by the petitioner, joined, the peti¬ 
tioner, H. L. Rust, offered in evidence a transcript of his books show¬ 
ing the gross receipts from the Altamont Apartment for the period 
from January 1, 1921 to June 30, 1921, together with expenditures 
for the same period, as follows: 


24,993 sq. feet, ground @ $2.00 
Improvements. 
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6 By Rent Collected. 

Telephone and Miscellaneous Items 


To Water Rent. $297.45 

Carpentry. 10.00 

Cleaning Supplies. 61.73 

Coal .. 1,084.52 

Electric Current. 1,494.73 

Electric Repairs. 166.18 

Elevator Repairs. 78.49 

Cas. 210.88 

Lamps . 65.45 

Laundry. 103.50 

Miscellaneous Expenses . 99.65 

Painting . 1,997.20 

Plastering . 206.58 

Refuse .. 120.00 

Repairs Miscellaneous. 249.95 

Salaries.... 4,064.04 

Supplies Miscellaneous. 136.72 

Telephone . 572.94 

Taxes, $1.95 rate . 4,387.20 

Depreciation, one-half year. 4,000.00 

Fire Insurance, one-half year. 149.33 

Commission . 966.51 

Net Income. 11,774.88 


$31,965.24 
332.69 


$32,297.93 $32,297.93 

Thereupon, the petitioner, through said J. F. M. Bowie, offered in 
evidence a schedule showing the number and size of apartments 
contained in said Altamont Apartment, the original schedule of 
rents effective January 1 ; 1917, the revised schedule and the schedule 
of rents in effect October 1, 1920, as follows: 


Altamont Apartment House Rentals. 
Effective Jan. 1, 1917. 

Original 

Original revised 

Number of apartment. schedule. schedule. 

Rate October 
1,1920. 

11—5 

rooms, 2 baths 

. $125.00 

$125.00 

$187.50 

12—3 

u 

1 “ 

. 70.83 

70.83 

106.25 

13 — 5 

u 

1 “ 

. 100.00 

100.00 

150.00 

14 6 

a 

Q U 

O 

. 133.33 

133.33 

160.00 

15—1 

u 

1 “ . 

. Occupied bv Resident Manager 42.00 

20—3 

a 

1 “ 

. 72.91 

72.91 

110.00 

21—5 

u 

I “ 

. 125.00 

125.00 

180.00 

22—4 

u 

1 “ 

. 95.83 

95.83 

144.00 

23—5 

ii 

2 “ 

. 104.17 

104.17 

162.50 

24—6 

u 

3 “ 

. 145.83 

141.66 

212.00 

25—1 

u 

1 “ 

. 28.33 

28.33 

45.00 

26 — 2 

u 

alcove, 1 

bath.. 52.12 

52.12 

78.50 
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Original 




Original 

revised 

Rate October 

Number of apartment. 

schedule. 

schedule. 

1,1920. 

30—3 alcove 1 hath. 

75.00 

75.00 

112.50 

31—5 “ 

1 “ . 

125.00 

125.00 

180.00 

32 4 “ 

1 “ . 

100.00 

100.00 

150.00 

33—5 “ 

2 “ . 

108.33 

108.33 

162.50 

34 6 “ 

3 “ . 

141.06 

141.66 

212.00 

35— 1 “ 

1 “ . 

29.17 

29.17 

45.00 

36 1 “ 

alcove, 1 hath. . 

54.16 

54.16 

82.50 

40—3 “ 

1 bath. 

79.17 

79.17 

118.50 

41—12 “ 

4 “ . 

333.33 

250.00 

375.00 

42—12 “ 

5 “ . 

333.33 

250.00 

375.00 

50—3 “ 

1 “ . 

0 0 O O 
Ot) . »)o 

83.33 

125.00 

51—12 “ 

4 “ . 

333.33 

250.00 

375.00 

52—12 “ 

5 “ . 

333.33 

250.00 

375.00 

60—3 “ 

1 “ . 

83.33 

63.33 

125.00 

61—12 “ 

4 “ . 

333.33 

250.00 

375.00 

62—12 “ 

5 . 

333.33 

250.00 

375.00 

70 (Furnished)—1 room 




anrt 




75.00 

TVimnor tJnnm . 



130.00 








Per month. 

Per year. 

Original Schedule . 


$3,932.48 

$47,189.76 

Reduced Original Schedule 


3,428.32 

41,139.84 

New Schedule. 


5,345.75 

64,149.00 


All of the equipment and furnishings in the kitchen and dining 
room, including dishes, silverware, furniture and cooking utensils 
are the property of the owner of the building and the dining room 
and kitchen are rented furnished at $130.00. 

6 V 2 Thereupon, Mrs. Emma Gardiner, a witness called on be¬ 
half of the landlord, testified that she is the house manager of 
the Altamont; that no change in the service provided by the owner 
has been made during the past three years; that no complaints have 
been made by Mr. Ileavey regarding the service ; that all requests for 
repairs made by Mr. Ileavey have been promptly granted; that de¬ 
liveries of groceries and supplies to Mr. Ileavey’s apartment were 
permitted at the request of his wife, who stated that the supplies 
usually came from the Commissary and that she desired to check up 
the articles received. 

Thereupon, Rosamond B. Meacham, a witness called on behalf of 
the landlord, testified that she was the secretary to Col. Truesdell at 
the time of the erection of the Altamont; that the cost of the con¬ 
struction of the building, exclusive of the land, was in excess of 
Three Hundred Thousand (300,000) Dollars. 
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7 And thereupon, the witness John F. M. Bowie, testified 

that James O’Donnell was the present owner of the Altamont 
Apartment; that Mr. O’Donnell, according to the information of the 
witness, paid about $345,000.00 for the property, that at the time o 
the purchase of the property by Mr. O’Donnell, the former owner, 
Col Truesdell, had made an assignment for the benefit of his credit¬ 
ors, so that the sale to O’Donnell was practically a foreclosure sale; 
that the Altamont is seven stories high and of fireproof construction; 
that it was built by Col. Truesdell and was finished and occupied in 
January, 1917; that there is a refrigeration system in the building; 
that ice is supplied to the tenants free; that there are electric ranges, 
a central vacuum cleaning system, open fireplaces, laundry with gas 
driers, a roof garden, a dining room, individual lockers, showers in 
bathroom, and telephone service; that the walls are covered with 
canvas and painted; that mail is delivered to the apartments by the 
management. 

Thereupon, the complainant, Colonel John . Hea\e\, to main¬ 
tain the issues on his part joined, after being first duly sworn, testi¬ 
fied that he was a Colonel in the Infantry of the United States Army; 
that Apartment No 24, in The Altamont, occupied by him, consists 
of four rooms, a kitchen, a butler’s pantry, a closed porch and three 
bathsthat the three baths are of no advantage to him; that he would 
prefer only tw T o baths; that he rented said apartment December i , 
1918, at $155.83 per month; that the rent demanded of him was 
$919 per month; that the finest sendee he ever saw T w T as furnished in 
said apartment house when he went in; that there was a watchmen 
at the door and no one could enter the apartments unless announced; 
that newsboys were not allow’ed in at that time and that tiadesmen 
did not make deliveries to the apartments; that he agreed to pay the 
rent because of the wonder!ul service furnished in said apartment 
house; that anyone could enter the building now, day or night, that 
there w r ere two suspicious characters above the first floor recently, per¬ 
sons who apparently had no business in the building; that tradesmen 
make deliveries at the doors of apartments in said building now, and 
newsboys are permitted to enter the building; that the service of the 
apartment house has been cut dow T n so tar as the number ot 
8 employees is concerned; that the original service furnished in 
the building was far superior to the service furnished now; 
that during a conversation with Mr. J. F. M. Bowie, representing 
H L. Rust, the petitioner, Mr. Bowie said that in order to derive a 
reasonable profit from the building, they should receive $1.30 per 
square foot; that he, (complainant) measured his apartment and 
found that the rent he was paying at that time, namely, $loo.83 per 
month, amounted to $1.37 per square toot; that the apartment ad- 
joinino Apartment 24, consisting of one room and bath, was ottered 
to him, a month after he w r ent> in, at $50 per month; that when com¬ 
plainant’s pay was increased $50 a month, his rent w T as increased $57 
a month; that since September, 1920, he has been paving $lo8 per 
month under the determination of the Rent Commission; that his 
rent should be decidedly decreased; that a building was being erected 
on an adjoining parcel of ground, which, when completed, will ob- 
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struct the north and west view from complainant’s apartment; that 
the erection of said building will be a detriment to complainant’s 
apartment; that the refrigeration system, the vacuum system, and 
the electric range are satisfactory; that there is a window now broken 
in complainants apartment; that he asked the petitioner to replace 
it, but it was not done; that the telephone service is not satisfactory; 
that one telephone girl is objectionable; that his telephone service was 
cut off for incoming calls, but the service was later restored; that he 
lias a private telephone; that in the opinion of complainant there 
should be a superintendent of said building; that on one occasion, 
complainant summoned a physician between four and five A. M., 
and the physician had great difficulty in getting into the building; 
that both front and rear entrances were locked; that complainant re¬ 
garded the rent he was paying as unfair and unreasonable; that he, 
complainant, is acquainted with Mrs. Lavinia D. Hough, who testi¬ 
fied in behalf of the petitioner; that on one occasion Mrs. Hough 
spoke to complainant in regard to the rentals for apartments 
0 in said building; that Mrs. Hough was then living on the 
lower floor; that Mrs. Hough complained of the rents in the 
building being excessive, and stated to the complainant that under 
no circumstances woyld she meet any additional raise in rent. 


Thereupon, the petitioner called in rebuttal, Mrs. Lavinia D. 
Hoff, who, being first duly sworn, testified that she is the widow of 
General Hoff and has lived in the Altamont Apartment for about 
one year: that the sendee furnished in said apartment was first-class 
in every particular; and that she had no fault to find with anything 
about the house. 


Thereupon, the petitioner called in rebuttal, Mrs. William D. 
Puleston, who, being first duly sworn, testified that she had re¬ 
sided in the Altamont Apartment since October, 1920, prior to which 
time she resided at the Meridian Mansions, 2400 Sixteenth Street; 
that she had always found the service in the Altamont Apartment 
first-class and that in her opinion it was better than the service at 
2400 Sixteenth Street. 

Thereupon, the parties announced the close of the testimony. 

The determination fixing one hundred and fifty-eight, dollars 
($158.00) per month, as the fair and reasonable rent for said Apart¬ 
ment No. 24, in said apartment house, occupied by the complainant, 
was made by the Rent Commission after a personal view and inspec¬ 
tion of the said apartment house. 

Thereupon, this bill of exceptions, containing the substance of all 
the evidence submitted at the hearing of this case, having been sub¬ 
mitted to, considered and approved by the Rent Commission, is, by 
the said Commission, signed and made a part of the record in 
10 said case, now for then, this twenty-third day of March, A. D. 
1922. 

Bv the Rent Commission of the District of Columbia: 

A. LEFTWICH SINCLAIR, 
CLARA SEARS TAYLOR, 

WM. F. GUDE, Commissioners. 




H. L. RUST VS. JOHN W. HEAVEY. 


9 


IOV 2 [Endorsed:] Rent Commission, D. C. No. 1617. John 
W. Heavey, Complainant, vs. H. L. Rust, Defendant. Bill 
of Exceptions. Law offices of Leckie, Cox & Sherier, 817 Southern 
Building, Washington, D. C. 

11 Before the Rent Commission of the District of Columbiia. 

No. 1617. 

John W. Heavey, Complainant, 

vs. 

H. L. Rust, Defendant. 

Assignment of Errors. 

Comes now H. L. Rust ; appellant, and assigns for review on appeal 
errors committed by the Rent Commission in the following particu¬ 
lars : 

1. In dismissing the amended petition of the appellant. 

2. In holding that the rent of $158 per month for the apartment 
of the appellee, is fair and reasonable. 

3. In refusing to hold that said rent is unfair, unreasonable and 
confiscatory. 

LECKIE. COX & SHERIER, 

Attorneys for H. L. Rust. 

12 Before the Rent Commission of the District of Columbia. 

No. 1617. 

John W. Heavey, Complainant, 

vs. 

H. L. Rust, Defendant. 

The time for the filing of the transcript of record in the Court of 
Appeals in the above-entitled cause, is hereby extended to and in¬ 
cluding the twenty-second day of April, 1922. 

By the Commission: 

[Seal of the Rent Commission of the District of Columbia.] 

A. LEFTWICH SINCLAIR. 
CLARA SEARS TAYLOR. 

WM. F. GUDE, 

Commissioners. 


2—3809a 
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13 Before the Kent Commission of the District of Columbia- 

No. 1617. 


John W. Heavey, Complainant, 

vs. 

H. L. Rust, Defendant, 


Designation of Record. 

The Secretary of the Rent Commission will please include in the 
transcript of record on appeal the following: 

1. Amended complaint of H. L. Rust, filed October <*, 1921. 

2. Order of Commission fixing rent. 

3. Notice of appeal to Court of Appeals. 

4. Memorandum of filing and approval ot undertaking on appeal. 

5. Bill of Exceptions. 

6. Assignment of errors. ... . , . 

7. Memorandum of orders extending time for tiling of lecoid in 

Court of Appeals. 

8. This designation. 

14 Before the Rent Commission of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I Waldo E. Chapman, Secretary of the Rent Commission of the 
District of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 13. both inclusive, to be a true and correct transcript ot 
the record, according to directions of counsel filed herein, a copy 
of which is made a part of this transcript, in Case No. 1617, wherein 
H L Rust is the petitioner and John W. Heavey is the respondent, 
as the same remain upon the files and of record in the office of said 

Commission. . i 

In testimony whereof. 1 hereunto subscribe my name and allix 

the seal of said Commission, at the City of Washington, in the Dis¬ 
trict of Columbia, this fourteenth day of April, 1922. 

[Seal of the Rent Commission of the District of Columbia.] 

W. E. CHAPMAN, 

Secret art/. 


Endorsed on cover: District 
3809. If. L. Rust, appellant, 
peals, District pf Columbia. 
Hodges, clerk. 


of Columbia Rent Commission. No. 
vs. John W. Heavey. Court of Ap- 
Filed Apr. 18, 1922. Henry W. 
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IN THE 


Gourt of Appeal? of the |) strict of <£alumbta 


No. 3809 


H. L. RUST, Appellant , 

vs. 

JOHN W. HEAVEY, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE 

This appeal is from a determination of the Rent 
Commission of the District of Columbia, fixing the 
rent on one apartment in the Altamont Apartment, 
1901 Wyoming Avenue, Washington, D. C. 

On September 24, 1920, the Rent Commission fixed 
the rent of apartment 24 occupied by the appellee 
and consisting of six rooms and three baths at $158 
per month. On October 3, 1921, the appellant filed 
his amended complaint wherein he alleged that as the 
result of a compliance with the order of the Commis¬ 
sion of September 24, 1920, it had been demon¬ 
strated that the rent fixed by the Commission 
was confiscatory, and prayed that the determina¬ 
tion of September 24, 1920, be modified so as to allow 
the owner of said apartment a fair and reasonable 


i 



net return on his investment (R., p. 1). The Com¬ 
mission found that $158 per month for said apart¬ 
ment was not confiscatory but was fair and reason- 
able and dismissed the amended complaint. In reach¬ 
ing its determination the Commission did not make 
any finding of value of the property involved. 

On the action of the Commission in dismissing his 
amended complaint the appellant bases his three as¬ 
signments of error, as follows: 

1. In dismissing the amended petition of appel¬ 

lant. 

2. In holding that the rent of $158 for the apart¬ 

ment of the appellee is fair and reasonable. 

3. In refusing to hold that said rent is unfair, un¬ 

reasonable and confiscatory. 

ARGUMENT 

The sole question for decision is whether the rent 
fixed by the Commission is confiscatory. 

The Altamont Apartment was erected prior to Jan¬ 
uary, 1917. The cost of construction, exclusive of 
the land, was in excess of $300,000. The land con¬ 
tains 24,993 square feet, and is worth $4 per square 
foot or $99,972. The architect who prepared the plans 
and supervised the construction of the building testi¬ 
fied that it contained 884,189 cubic feet, and that it 
would cost to reproduce the building in October, 1921, 
68.6 cents per cubic foot, or $606,561. The evidence 
showed that the fair market value of the land and 
improvements in October, 1921, was $500,000 (R., p. 3). 

The present owner acquired the property involved 
in the early part of December, 1919, at what was in 
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effect, a foreclosure sale. The prior owner had made 
an assignment for the benefit of his creditors, and it 
was from the trustees under this assignment that the 
present owner purchased the property. The pur¬ 
chase price was $345,000. 

There are twenty-nine apartments in the building 
and a dining room. The building was opened for oc¬ 
cupancy in January, 1917, at which time the original 
owner put into effect a schedule of rents covering the 
several apartments. This schedule was subsequently 
revised, so that the rent of apartment 24 as fixed was 
$141.66 (R., p. 5). 

It has at no time been suggested that the schedule 
of rents in effect in 1917 was too high at that time. 
And it is a matter of common knowledge that at that 
time, owing to the exodus of people from the District 
to industrial centers then intensely active, and the 
war activities not having yet commenced, the supply 
of rental properties and competition between owners, 
were such as to insure reasonable rents. And it is 
also well known that since that time the expense of 
operating property of this kind has greatly increased. 

Under the schedule embodying the rate which the 
commission reduced, the gross annual return from 
the entire building amounted to $64,149. If the rate 
fixed by the Commission in this case be applied to the 
schedule as a whole the gross return would be re¬ 
duced to $45,676.62. In making its determination, 
which allowed the owner aji increase of less than 
twelve per cent over the 1917 rate, the Commission 
apparently ignored the fact that the actual operating 
expense for 1920 amounted to $25,201.13, and the esti¬ 
mated expense for 1921 based on the first six months 
of that year amounted to $31,046.10. By deducting 





from the gross income the expense of operation for 
1920 ($25,201.13), and two per cent, or $6,000 for de¬ 
preciation based on a valuation of $300,000 on the 
building, it will be seen that the net return to the owner 
would be considerably less than five per cent on his 
investment. A valuation of $300,000 on the building, 
however, seems very low, for it appears from the 
record that the present owner paid $345,000 for the 
property at a practically forced sale; that the valua¬ 
tion established for taxation purposes appears to be 
$337,479 (R., p. 4); that from the undisputed evidence 
the original cost of construction of the building ex¬ 
ceeded $300,000; that the cost of reproduction in Oc¬ 
tober, 1920, would have been over $600,000, and that 
the fair market value of the property at the time of 
the hearing below was $500,000. In view of all these 
facts it is plain that a valuation of the building at 
$300,000 and of the land at $100,000 is extremely low. 
On such a valuation, however, the net return to the 
owner based on the rate fixed by the Commission, and 
making no allowance for depreciation, would be 5.1 
per cent on his investment. By allowing an annual de¬ 
duction of two per cent for depreciation on the lowest 
reasonable value of the building, the net return to 
the owner on the above basis would be only slightly 
over four per cent on his actual investment of $345,000, 
which as the evidence discloses, is below the fair value 
of the property. 

This Court in Ka n ick, ct al. vs. Cantrill , et al., 50 
Wash. Law Rep. 50, 51, expressed the views that an 
annual allowance for depreciation of two per cent 
was fair, and that any rate that did not yield a net 
return of six per cent to the owner on his investment 
would be regarded as confiscatory. 



If all the apartments in the building were rented 
throughout the entire year at the schedule in effect in 
October, 1920 (R., p. 5), the gross annual income would 
be $64,149. Deducting from this gross income the 
estimated cost of operation for 1921 as shown by the 
figures for the first half of that year (R., p. 5), and 
depreciation on a valuation of $300,000, amounting in 
all to $37,046.10 there remains a net annual return of 
$27,102.90 or six and seven-tenths per cent on a valua¬ 
tion of $400,000. It is to be noted that in this estimate 
there is no allowance for losses from possible vacan¬ 
cies or failure of tenants to pay rent. 

Considering the hazards of the business, the value 
of money in October, 1921, and the then prevailing- 
rates of interest in this District, a return of 6.7 per cent 
on as low a valuation as $400,000 for the property, 
would seem to be more than fair, at least from the 
standpoint of the tenants, and ought not to be reduced. 

The Commission, it will be remembered, did not fix 
the rent on all of the apartments in the building, but 
only on two. With the other tenants, paying without 
complaint, the rate fixed by the schedule in effect Oc¬ 
tober, 1920, the determination of the Commission re¬ 
sults in relieving the appellee of his proportionate 
share of the increased cost of operation and placing it 
upon the other tenants. A result believed to be unjust 
and inequitable, and such as this Court in Karrick vs. 
Cant rill, supra, has indicated the determination of the 
Commission should not bring about. 

No matter upon what theory the reasonableness of 
the determination is tested, the result, it is believed, 
will be substantially the same. For example, if the 
question is to be determined by the proportion that 
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the number of rooms occupied by the appellee bears to 
the entire number of rooms in the building, it will be 
found that the rate fixed by the Commission on this 
single apartment if applied throughout the building 
would not produce a fair return upon any reasonable 
valuation of the property. 

It is accordingly respectfully submitted that the de¬ 
termination of the Commission should be reversed and 
the cause remanded for further proceedings. 

Joseph W. Cox, 

Joseph T. Sherier, 
Attorneys for Appellant. 
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